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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4159 
VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Tuesday the 14th day 
of April, 1953. 
RAY T. A VERY., JOHN W. A VERY AND E. FLOYD 
YATES, Appellants, 
against 
C. W. BEALE, AppelJee. 
From the Circuit Court of Charles City County. 
Upon the petition of Ray T. Avery, John vV. Avery and E. 
Floyd Yates an appeal is awarded them from a decree en-
tered by the Circuit Court of Charles City County on the 15th 
day of December, 1952, in a certain chancery cause then there-
in ~epending wherein C ... W. Beale was plaintiff and the said 
petitioners were defendants, upon the petitioners, or one of 
them, or some one for them, entering, into bond with sufficient 
surety before the clerk of the said circuit court in the penalty 
of three hundred dollars, with condition as the law directs. 
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Filed in the Clerk's Office the 14 day of Nov., 1952. 
Teste: 
J. H. BINNS, Clerk. 
BILL OF COMPLAINT. 
To the Honorable Oliver A. Pollard, Judge Designate of the 
Circuit Court of Charles City County: 
Your complainant, C. W. Beale, of Charles City, Virginia, 
respectfully represents: 
. (1) That he is a life long· resident of Virginia and has re- . 
sided in Charles City County since September, 1939; 
(2) That your complainant is seeking herein and hereby 
to protect I1is private property rights which he has acquired 
under Title 29, Article 3, of the Code of Virginia., 1950, the 
pertinent parap;raphs to this litigation being as follows: 
"Article 3-Licenses for ·waterfowl Blinds and for Hunt-
ing Waterfowl." 
'' Sec. 29-81. lhtm,f-in_q TV aterf owl from unlicensed blinds 
and w'lfhout spa.son Ucense.-It shall be unlawful to hunt 
migratory waterfowl in the pubic waters of this State and the 
shores thereof from unlicensed blinds, whether stationery or 
_floating·, and any person, bunting waterfowl shall also have a 
season lirem,e to hunt. • • • '' 
pag·e 2 ~ "Sec. 29-85. Stationa.ry blinds on shore and in 
the vu.blic waters for owners of riparian, rights.-
The owners of riparian rights, their lessees or permittees, 
who desire to do so, shall, each year, liave the exclusive privi-
lcg;e of licensing and erecting blinds on tlieir ~hore line., and 
the prior right of licensing and erecting blinds in the public 
waters in front of such shore line, to shoot waterfowl on or 
over the public waters, and when sucl1 license has been ob-
tained and a stake, or a blind, erected on the site with the 
metal license plate supplied with the license for that season 
Hffix(ld thereto, no other stationary or floating blind shall 
·:.;., J1 . .J,.I 
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locate in the public waters within less than Jive hundred yards 
thereof without the consent of such riparian owner, lessee or 
permittee. Riparian owners, their lestSocs or permittees, may 
obtain licenses on and after July first nnd 01· or before August 
thirty-first of each year. A stake, or a hlinfl, shall be erected 
on the site nnd the metal licenHe plate supplied with the 
license for that season affixed thereto withi1t ten days.'' 
'' Sec. 29-86. Stat-ionary blinds in, the v·1tblic waters /01· non-
rivaria,n owners.-Unless tlle license lrns been obtained and 
a stake, or a blind, erected and marked as aforesaid within 
the. time stated, in an): year, t.·he owrn?1:s. of ripari~11~ rig·htsz 
theu lessees or pemuttees, shaJl fodeit the privilege of 
licensing· blinds on their shores and also priority for licens-
ing· stationary blinds in the public waters adjoining such 
shores. Any location:.; renrnininp; in the public water shall 
belong· to whoever first obtains license and erects a stake, or 
a blind, and cannot he Jocatefl in water hnving a greater depth 
than eight feet at mean hiµ;lt tide~ on the . :.ite ~eleetecl, which 
must be at least five lrnndre·d yards from any other stationary 
blind, with the metal lic:ensc plate supplietl with the license 
for that season affixecl thereto. The liccrn;;e for a stake or 
brush blind, or other stationary blind permitted hy law., in the 
public waters, may he ohtained on and after .July first and 
on or before September thirtieth, and a stake or blind shall 
be erected on the site with the metal lirense plate supplied 
with the license for that season affixed thereto within ten 
clays.'' 
'' Sec. 29-88. Renewin.Q licensr-s.-The holden; of lieenses 
first issued under this article may renew the same privileges 
each succeeding year hv licensing· the F-mme within tl1e time 
required and placing the metal licen:.;e tag· on the stake or 
blind as required by this article, provided that the exclm;ive 
priYileges prescribed with rmmect to owners and their lessees 
and permittees in Sec. 29-85 :.;hall be recurrent each year not-
withstanding that such privileges were forfeited to some other 
person or penwns in the preceding yenr. If any blind shall 
be destroyed in m1v manner beyond the rontrol of the owner 
it may be· replaced rwi1hin thirt); davs without loRtng- the posi-
tion whieh it formerl~r ocrupied. Those licern.-,ilrn: stationary 
blinds in the public waters slinll remove th<1 Rr11110 wlien the 
licenses are allowed to expire or when they no longer intend 
to use them.'' 
page 3 ~ '' Sec. 29-~0. Penalty /or v-iola.f ion.c;.-Any person 
who shall erect a stationarv hlin<l or mwhor a flont-
ing blind in the pnhlic waters ne~rer to :my other licensed 
blind than five hundred yards without the consent of such 
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licensee shall be rlemnccl guilty of a trespass and the owner 
thereof may maintain action for damages. The violation of 
any of the provisions of lmv or regulation as to hunting 
migratory waterfo,vl from the blinds permitted in this article 
shall constitute a misdemeanor and subject the offender to a 
fine of not less than ten nor more than five hundred dollars, 
or confinement in jail not exceeding twelve months, or both 
in the discretion of the court or jury trying the case. Fur-
thermore, the trial court shall immediately revoke the license 
of tho blind owne1· where the offense was committed and he 
i-;hall uot have a similar license during· that open season but 
may be eligible for license thereafter upon the same condi-
tions that ,vould apply to a new applicant. Any blind, license 
for which has been revoked, shall be destroyed by the former 
licensee, or game warden.'' 
· (3) That he purchased in 193:3 a tract of land consisting 
of 1,120 acres., more or less, in the lower part of Charles City 
County bordering; for hvo miles or more on the Chicahominy 
River which was generally known as Carys; that he organ-
ized a corporntion under the name of Eagle Lodge, Incorpo-
rated, during that year, to take title to the said property and 
to establish and maintain a hunting preserve and a place upon 
and from which its stockholders and their permittees and 
µ;nests could hnnt and fish, and tl1at among the five equal stock-
ho1ders "'~ere ,Jolm W. Avery and himself; 
( 4) That be acquired the full interest in the said corpora-
tion which tben held ownership of the property iu 1944, and 
that at present the only persons now owning or having an in-
terest in the said stock or the said property are _complainant 
aml tbc members of his immediate family; 
( 5) That the snic11,120 acres, formerly lmo-w·11 as Carys and 
now known as Eagle Lodge, borders on the Chicahominy 
R.iYer and that in front of and opposite the shore line of the 
Hai(l propertr and in behveen tfie said shore line and the 
Channel of the Chica.hominy River, there exists a pronounced 
indenture, or bay, the area of mud and water being generally 
known to the people along the river as Carys Flats. That area 
consists of great depths of mud wllich during very low tides 
n re uncoveretl h,v water and at high tides covered only to the 
extent of a few feet. The name Carys Flats seems 
page 4 ~ to have been rig·htfully given these mud flats be-
cause the great bo<ly of mud is within practically a 
half circle made by the lands of Carys on the east, north and 
south of the flats, aucl, furthermore, because the contours 
f.:h'"nvi11g r.hasms and gorges cutting from the shore line back-
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wards into the land only a few hundred yards to begin ravines 
which fall, in that distance, some 80 feet to the water level in 
the river (See Exhibit I); 
In 1944 your complainant wa~ granted perrnis~ion by Eagle 
Lodge, Ineorporatcd to apply for ancl erect blinds along its 
waterfront aforesaid and as such has since this time obtained 
such right as permitted. 
(6) That, as a permittce of Eag·le Lodge, Incorporated, the 
present holder of title to the said tract of land formerly known 
as Carys and now also known as Eagle Lodge., HJ)pliecl to the 
Clerk of Charles City County for a license for a stationary 
water blind to be located on the lower part of Carys Flats, 
approximately opposite n buoy in river channel 500 yards 
more or less from Cha des City side shore line, a copy of which 
application is hereto attaclie<l as (]Dxhibit II) ; 
(7) That the said Clerk is!med to him tbe Virginia ,vater-
fowl Stationary Brush or Stake Blind License No. 18, a photo-
stati'c copy of same being hereto attarhecl a~ Exhihit III, and 
also a plate hearing the same number to he attached to the 
stake or blind at the approximate site desig·nntecl in his ap-
plication, the said plate being: ll'lf:! inehes long and 4% incl1es 
wide and having printed thereon the following ·words and 
fig·ures: 
STATION.ARY .. WATER BLIND 
EXPIRES .JUNE 30, 1953 
No.18 
MUST BE DISPLAYED FOR PRIORITY RTGHTS 
AT LOCATION BY SliJPTEl\fBER 10TH. "\VHERE 
NO PRIORITY IS GRANTED BY LA ,v MUST BE 
DISPLAYED BY OCTOBER 10TH 
BLIND l\IU8T. BE ERECTJ~D 
NOT LATER THAN NOVE"MBER 1.ST OR LICENSE 
FORFEITED 
(8) That on .July 1, 1952, a stake as provided by law, with 
the said plate attached thereto, was plnced and dis-
page 5 ~ played at the location for which the license was 
issued and a blind was built at the site of the said 
stake on or before Novemher 1, 1952 .. all at his directions and 
to secure to your complaimmt priority of the site for shoot-
ing- waterfowl and for protection against all others erecting, 
maintaining or anchoring blinds less than 500 yards from said 
site licensed b~.,. him; 
(9) Thnt, despite CODJiJ Sec. 29-85 provide:=; that tl1e 
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owners of riparian rights, their lessees or permittees shall 
euch year have the prior rig·bt of licensing and erecting blinds 
iii the public waters in front of their shore lines to shoot water-
fowl on or oYer the public waters '' on and after July first and 
011 or before Aug·ust thirty-first of each year" and despite 
ilio fact thnt CODE Sec. 29-88 extends no right of renewal of 
lie01Jses for a site once obtained by a non-riparian owner if 
tl1e riparian owner elect~ to license that site within the time 
Iirnit July 1 to August 31 of any year, yet the defendant, Ray 
T. Avery, did on ,July 1, HJ52 eause to be issued to him a 
license and 1icense plate (lieensE No. 16) and did, on that date, 
without agreement from your complainant, attach the said 
plate upon an old blind by him licensed and erected by him 
a11tl the other clefon<.lauts herein i11 the lower part of Carys 
FlatP in 1951~ which said blind is located w·itbin approxi-
mately 31 yards and 1 foot from the blind site licensed by your 
complainant on ,T nly 1, 1952, license No. 18, and at which site 
your complainant caused a blind to be erected on or before 
November 1st, 19i>2, the site of snid old blind being- also with-
i11 less than 450 vanh; from two other blinds sites clnly licensed 
h>' your complnirnmt in August, 1952 as pcrmittec of Eagle 
] .oclg·e, Incorporated, one on the shore of the property of 
Eag:le Lodge, Incorporated, license No. 32, and one in front 
or said property, license No. 64. Copy of application of said 
Rav T. Averv for licensc-certifie<l bv the Clerk of the Cir-
(•uit Comt ol Clmrlcs City County is hereto attached as Ex-
1,ihit IV; 
(10) That, since tluly 1, 1952 in meeting· with all of the de-
fendants, yonl' eomplahrnnt has sought to point out 
page 6 ~ to them, all of whom hnvc claimed an interest in the 
old blind erected in 1951, that the license obtained 
on ,Tnly 1, 1052 lw Ray T. Avery cannot l)e legally used at the 
si1e of the old blind or within less than 500 yards of the blind 
~ite licensed hv your complainant, license No. 18, and, fur-
t lier, that the law provides that the removal of the said blind 
h? Ray T. A vci·y in event of no agreement with complainant, 
but all without avail, and he was informed bv them that it will 
not he removed bnt used come the Hl52-1953. open season and, 
· f Prthcr, that they claimed the right to shoot from floating 
lilinds nea rcn· than 500 yarchi from his licensed blinds; 
(11) That the defendant, Ray T. Avery, wrote to your com-
plaimmt with reference to his use of the said old blind that 
it was his "intentions to hunt in the same this corning season" 
n~icl that '' Any attempt to Jrnep me from thif;; right I think I 
Jeµ:ally have may be more far rear,l1ing than ·you anticipate". 
Thereafter, your complainant, in conference with all of the 
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def emlants, was told and given to understand that they in-
tended to, use the said old hlind for themselves and gues'ts to 
hunt waterfowl as they mav see fit unless prevented by the 
law. In addition~ John w: Avery, the brother of Ray T. 
Avery nncl the uncle of E. Floycl Yates, has since that con-
ference ng-ain told your complainant and other persons, ( sec 
'.i\.ffidavits of B. L. Adams, Game \Varden for Charles City 
County and Lynwood ,v. Orang·e, Exhibits V and VI, that he 
nnd his group, including the defendants, would nse the said 
old blind for shooting ducks this year rep;ardlcss of location 
of complainant's licen~ed blinds and his claims; 
(12) That your complaimmt has a property right in the 
blind sites and the blinds he has dulv licensed in 1952 as the 
permittee of Ea<.de Locl~~·e. Incorporatrcl nnd also in the public 
waters adjacent to said blinds for a distance up to 500 yards 
therefrom to shoot wntel'fow] and to prevent others from 
erecting, maintaining- or anchoring other blinds for the pur-
pose of shooting waterfowl or interfering with your complain-
ant aml others permitte'."l by him. to sl1oot waterfowl within 
such blinds and areas K"that t11e defendants bm·e already in-
terfered actualT.v withJli,s....p.ronertv rig·hts by erert-
page 7 ~ ing and maintaining the said old blind, bearing 
license nlate No. rn. witllin less than flOO vards from 
blinds of your complainant,. analias and contimles to pro-
claim that they will continue to .interfere with such ri~·hts of 
your complainant refarclless of the law by using and shooting· 
from said blind and over the public water~ nearer than 500 
yards.from your complainant's duly licensed hlinds; that such 
acts of defendants alread:v eommitte .c..o.us.ti.tu.te_a trepass 
against the con1pt: · nc n ; 1a . w1 10ut an intervention of a 
court of cqui'fy thetrespasses will continue and althoug]1 said 
trespasses are also a violation of the law and criminal, they 
also constitute a dePnite interference with the property of 
and the rights of the complainant,. and your complainant is 
advised and believes that there being no adequate remedy a 
law, the eonrt of equity will intervene to restore to him bi 
rights and to protect them in the future; that, without the ai 
of equity, the necessity of multiplicity of actions wonld en 
tirely make for naught tlie vnlne of l1is rig;hts :md beRides tl1 
damages to complainm1t resulting· from the acts of defendant 
and their threatened acts nre and would he entirely irrepar: 
able; · 
"\VHEREFORI~, your complainant prays that the said de-
fendants, Ray T. Axery, Jolm \V. Avery and E. Floyd Yates, 
their agents, employees, permittees or guests, be perpetually 
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enjoined and restmined from maintaining or using for any 
purpose except wrecking and removal, that certain stationary 
blind located in the "Public waters opposite lower buoy in 
Carey's flats" upon which there was l)laced on or about July 
l, 1952 license plate No. 16 issued to Ray T. Avery on July 1, 
l !J52 by the Clerk of the Circuit Court of Charles City, Vir-
g-inia, and, likewise, enjoined and restrained from erecting or 
using· any blind or boat ,vitbin less than 500 yards from any 
blind duly licensed and erected by or on behalf of C. vV. Beale 
for shooting- waterfowl or from such use as. is designed or in-
tended to interfere with or affect the shooting of waterfowl 
from the said blinds of your complainant; and, further, that 
the said Ray T. Avery, as the licensee of the said blind in 1951, 
be ordered bv decree of this court to remove from 
pag-e 8 ~ the public waters or to a location not less than 500 
yards from any blind licensed in Hl52 by complain-
ant, within 5 days after receiving notice to do so and during 
the afternoons of the clays the removal is made, the said blind 
npon whieh he caused to be attached license plate No. 16 
issued to him on July 1, 1952, on Carey's Flats in the Chica-
hom-iny River. 
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DECREE. 
This day, November .... , 1952, came C. "\V. Beale in person, 
permittee of Ea~de Lodge, Incorporated and also hy George 
K Haw, his counsel, and presented to the ,Judge Designate 
of this Court his sworn bill of complaint praying for an in-
j11nction against above named defendants, ancl presented also 
the affidavits of B. L. Adams and Linwood "\V. Orange, and 
,vn~ al'gued by counsel for the complainant. 
Upon con~ideration whereof, the Court doth .ADJUDGE, 
\ 
ORDER., and DECREE that the said defendants, Ray T. 
A vcr~', John vV. Avery and E. F]oyd Yntes, their agents, em-
ployees, permittees and guests, he, and they are hereby, en-
,joined and restrained from maintaining- or using for any pur-
pose except wrecking and removal, thnt certain stationary 
blind locat<~cl in the '' Public waters 01>posite lower buoy in 
Carey's flats" upon which there was placed on or about July 
1, 1952 licem;;e plate No. 16 issued to Ray T . .A.vcl'y on July 
nd J. ·w. Avery and E. F. Yates v. C. vV. Beale. 9 
1, 195 y the Clerk of the Circuit Court of Charles City, Vir-
ginia,. nd they be, and they are hereby, likewise enjoined and 
restrai ed from erecting or using any blind or boat within 
less than 500 yards from any blind duly licensed and erected 
during 1952 by or on behalf of C. vV. Beale, permittee of Eagle 
Lodge, Incorporated for shooting waterfowl or from such use 
as is designed or intended to interfere with or affect. the 
shooting of wqrfowl from the said blinds of your complain-
an · This order and injunction shall be effective 
page 21 ~ as o each defendant upon his receiving a copy 
thereof and shall remain in force and effect for a 
period of ninety days from the date of this decree, unless the 
injunction hereby awarded shall be sooner coritinued'r~n-
larged, modified, or dissolved on or prior to said date. ~ut'\ 
before the injunction .hereby. .m. :va.rded. shall become effe.ctive, 
the complainant or someone for it all enter into bond before 
the Clerk of this court in the penalty of . ; with serm;ity 
deemed sufficient by said Clerk, conditioned as the law di-
rects. to pay all damages and costs that may accrue by reason 
of the granting of said injunction if the same shall subse-
quently be dissolved and not reinstated by a court upon the 
final determination of this cause upon its meri~ 
And this cause is referred to Clerk for the is~nce of sub-
poenas in chancery against the said defendants~ upon which 
subpoenas the Clerk shall enter the fact that the required 
bond has been given. It is further ORDERED that certified 
copies of the Bill of Complaint and of this decree shall be 
served upon each of the said defendants in the manner pre-
scribed by law.· 
And the court doth reserve, etc. 
Filed in the Clerk's Office the 14 day of Nov. 1952. 
Teste: 
J; H. BINNS, Clerk. 
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Filed in the Clerk's Office the 25 day of Nov. 1952. 
Teste: 
J. H. BINNS, Clerk. 
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JOINT AND SEVERAL ANSWER OF RAY T. AVERY, 
JOHN ,v. A VERY AND E. FLOYD YATES AND 
CROSS-BILL OF RAY T. AVERY. 
. This day came Ray T. Avery,sometimes referred to herein 
as RT. Avery, John W. Avery and E. Floyd Yates, defend-
ants, .and for their joint and several answer to the certain Bill 
of Complaint filed against them by C. "\V. Beale in the Circuit 
Court of Charles City County, Virginia, answer and say as 
follows: 
(1) the defendants deny each and every allegation of the 
Bill of Complaint except those specifically admitted herein .. 
(2) These defendants are not advised as to the truth or 
falsity of the allegations set forth in paragraph (1) of the 
Bill of Complaint but presume them to be true. 
(3) There being no allegations of fact in Paragraph (2) 
of the Bill of Complaint, the same are neither admitted nor 
denied . 
. ( 4) These defendants are not informed as to the truth or 
falsity of the allegations contained in Paragraphs (3) and 
/( 4) of the Bill of Complaint and call for strict proof thereof. 
( 5) These defendants deny the allegations contained in 
Paragraph ( 5) of the Bill of Complaint, saying·, on the eon,. 
trary, that the bay in the Chickahominy River known as 
Carys Flats upon which the property now known as Eagle 
Lodge borders, is not exposed at mean low tide, nor is any 
part exposed at mean low tide, said waters being navigable 
and tidal waters within the intent of Section 62-1, Code of 
Virginia, 1950. Further answering the allegations contained 
in Paragraph (5) of the Bill of Complaint, these defendants 
deny that the complainant is the permittee of Eagle Lodge, 
Incorporated, and call for strict proof of this allegation. 
(6) These defendants, answering the allegations 
page 34 ~ contained in Paragraph ( 6) of the Bill of Com-
plaint, admit that the individual complainant de-
scribing himself as the permittee of Eagle Lodge, Incorpo-
rated, applied to the Clerk of Charles City County for a sta-
tionary blind license as set forth in Exhibit II filed with the 
Bill of Complaint, but deny that the complainant, pursuant 
I to. said application, acquired a valid license for a blind, the defendant, Ray T. Avery, earlier the same day having made application to said Clerk for a stationary blind license, copy of said application being attached hereto and marked Exhibit A with Answer and Cross-Bill and having been issued Vir-
1 ginia waterfowl stationary brush or stake blind license no. 16 
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for a location described as being in the public waters of the 
Chickahominy River "opposite lower buoy in Carys Flats", 
whereby the Clerk was without power to issue a valid blind 
license to the complainant for said location, or any other lo-
cation within five hundred yards, a photostatic copy of said 
license no. 16 issued to the defendant, Ray T. Avery, being 
attached hereto marked Exhibit B with . A.nswer and Cross-
Bill, and the said Ray T. Avery the same clay, namely July l, 
1952, having affixed the metal license plate issued to him with 
license no. 16 as aforesaid to the blind which he had con-
structed and legally licensed the previous year at the location 
described in said Exhibit A herewith. 
(7) These defenda:nts admit, as alleged in Paragraph (7) 
of the Bill of Complaint, that the Clerk issued to the complain-
ant stationary brush or stake blind license no. 18 and plate 
as described in said paragraph, but, as hereinbefore men-
tioned, deny that said Clerk had any authority to issue to 
complainant said license no. 18 and plate, a valid license and 
plate for said location having been previously issued to the 
_defendant, Ray T. Avery, as above mentioned. 
(8) These defendants are informed and believe that on 
July 1, 1952, but after the defendant, Ray T. A.very, had 
affixed his plate issued with with license no. 16 to his blind, 
. as above mentioned, the complainant attached the 
page 35 r plate issued to him by the Clerk in connection with 
\.li~nse no. 18)to a stake approximately thirty-one ~ 
yards from ffie duly-licensed blind of the defendant, Ray T. ' ·· 
Avery, and that thereafter, on or before November 1, 1952, the 
complainant constructed a blind at the site of said sta;ke; but · 
these defendantslfurt]ier sa.y th.at in e1-·ecting said stake anfl 
affixing thereto said plate and in constr.ucHng a bliruLaLsa1d 
site,the--said-complaina~ot---pursuant to a valid 
license but contrarv-folaw in that he located said stake and 
~lind withfn a distance of five hundred yards from the duly- ; 
licensed blmd of the defendant; Ray T. Avecy. 
(9) These defendants admit that the defendant, Ray T. 
Avery, did on-July 1, 1952, and prior to the application of the 
complainant for license no. 18, as above mentioned, apply to 
the Clerk and secure license no. 16 as alleged, and admit fur-
ther that said application was made and license issued without 
the agreement of complainant and further admit that the 
application was for and the license was issued for the blind 
constructed and duly licensed by the defendant, Ray T. A very, 
for the previous year, and these defendants further admit 
that the licensed blind of Ray T. Avery is located approxi-
mately thirty-one yards from the blind later allegedly licensed 
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and actually erected by the complainant; but these def end-
ants deny that on July 1, 1952, at the time the defendant, Ray 
T. Avery procured license no. 16 and affixed the plate to his 
·blind, the complainant had any blinds, whetl~er shore blinds or 
.blinds in public wa.t~r~ within five hundre<l yards o.f th..e b1ind 
of t)ie defendan1,-~~Y 'J1;-A'\7~ty, licens~s nos. 32 a_nd. 64 .being 
issueaby the Clerl~ _on August 30, 1952, in violation_ of law, 
neither 'Code Section 29-85, nor any Q1Jler law, being effecti~e 
to confer ariyffriority of right in the complflip.ant or Eagle 
~-~-o~at~a:· --· ---- ··- ... --- . 
(10) These defendants admit that the complainant has as-
serted to some of the defendants the contentions set forth in 
Paragraph (10) of the Bill of Complaint but deny the validity 
· of the same and they further admit that some of 
/ 
page 36 ~ them have asserted to the complainant their in-
tention to rely upon their legal rights to shoot from 
the stationary blind licensed under license no. 16 to Ray T. 
· Avery. . 
., ·(11) Answering the allegations of ParagraJ>h (11) of the 
.Bill 9£. Complaint, the.defendant, Ray T. Avery, admits writ:. 
irig to the complainant with reference to his use of his blind 
licensed under license no. ·rn .for the hunting season, 1952-53, 
and that contained in his said letter were the words quoted in 
Paragraph (11) of the Bill of Complaint. The defendants, 
J olm W. Avery and E. Floyd Yates, are not informed as to 
Ghis allegation. CFurther answering Paragraph (11) of th~ Bill of Complaint, these defendants admit that they have 
\ 
given the complainant to understand that they intend to rely 
· upon, exercise and enjoy such legal rights as they may have 
ito hunt from the blind licensed- by license no. 16 issued t9 
~Ray T. Ave15r.\.The remaining allegations of Paragraph (11) 
of the Bill o·rcomplaint and the affidavits marked Exhibits 
V and :VI are denied. 
(12) These defendants deny the allegations contained in 
Paragraph (12) of the Bill of Complaint. 
(13) These defendants, further answering the assertions 
of the complainant set forth in his Bill of Complaint and in 
support f· their claims of · t to hunt from the blind licensed 
-under the au or1 of license no. , say as follows: 
First: If Title 29, Chapter 5, Article 3, validly confers any 
·priority of right upon riparian owners and their permittees, 
which is denied, such rights do not include the licensing and 
locating of blinds by such riparian owners or their permittees 
·except "in front of such shore line" as mentioned in Code 
SPct!on 29-85, whereas in this case the complainant has at-
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tempted to mo olize the river by attempting to license and 
er inds not only in ront o e shore line of Eagle Lodge, 
Incorporated, but also far off-shore in keeping with his 
avowed scheme to locate blinds slightly under one thousand 
yards apart over th:s entire part of the navigable I 
page 37 ~ and tidal waters of the Chickahominy River. -4 
Second: The complainant, not being himself a · 
riparian owner under Code Section 29-82, could not legally 
license more than two stake or brush blinds or other station-
ary blinds in the public waters in any one se&son, whereas the 
complainant in this case, as above mentioned, has attempted 
to licensr a total of sixteen stationary blinds i~ the public 
waters. ---~---- · 
Third: If Title 29, Chapter 5, Article 3, of tbe Code of Vir-
ginia be properly interpreted as attempting to confer upon 
the complainant under the circumstances of this case any 
rights superior to the rights of the defendant, Ray T. Av~ry, 
under license no. 16, then it is asserted that said provisions 
are void for the following reasons: 
1. Concerning the subject of priority of rights· to· the own;;1 ers of riparian rights and their permittees, these statutory 
provisions and regulations issued pursuant thereto are soJ1 ~ 
vague, contradictory, and unworkable that they cannot be en- ~ 
forced. 
2. Since the right of fowling Jn the public waters of this 
Commonwealth are \held in tru5 by the Commonwealth for 
the equal enjoyment 6f all of its citizens, they cannot be val-
idly transferred by the Commonwealth to any one individual 
or group of individuals in unfair distribution by virtue of the 
provisions of Article 1 of the Fourteenth Amendment to the 
Constitution of the United States, Article 1 of the Consti-
tution of Virginia, specifically Sections 1, 3, 4 and 11 thereof, 
Section 63, paragraph numl1ered 18 of the Constitution of 
Virginia, and Section 62-1, Code of Virginia, 1950. . 
And now, having fully answered the allegations of the com- \ 
plainant 's Bill, these defendants pray that the temporary 
injunction herein granted by the Court on November 13, 1952, 
may be dissolved and that they may be hence dh:missed with 
their reasonable costs in this behalf expended.~ 
1
,~ •• ' 
page 38 ~ The defendant, Ray T. Avery, by way of a c!ai!~J~ 
for affirmative relief;respectfully represents as 
follows: 
(a) That this defendant, while now a resident of Hanover 
County, Virginia, was born in Charles City County and re-
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sided there for many years. The defendant, John W. Avery, 
is his brother who throughout his life has been a resident of 
Charles City County. The defendant, E. Floyd Yates, is a 
resident of Powhatan County, Virginia, he being a nephew 
of the other two defendants, his mother having· been their 
sister. The ancestors of these defendants lived in Charles 
City County for several generations and owned land in said 
C'ounty on th~_ llank of the Chickahominy River in the 
vicinity of CarysFlats. (John ·vv. Avery is at the pre~ent time 
the owner of prqperty o he western bank of the Clnckahom-
iny River in the· vicimty o s a s, and the other two 
defendants are-thejoif.ifowne·rs-\\;m1 others-of property in this 
vicinit.lJ These defendants have been accustomed to hunting 
ducks m the public waters of the Chickahominy River from 
the time of their youth, as had their ancestors before them; 
that when the State of Virginia began requiring the licensing 
of blinds, they, as others who hunted in the vicinity, tried to 
to comply with the letter and spirit of the law and have con-
tinued to do so to the present time. V . 
(b) A~ heretofore mentioned i~ Joint and Several An-
swer of the defendants, this defeIJ.dant, Ray T. Avery, early 
in the forenoon of July 1, 1952, and pursuant to Title 29, 
Chapter 5, Article 3, Code of Virginia, 1950, presented him-
self to the Clerk's Office of the Circuit Court of the County 
of Charles City and accomplished and executed the applica-
....... ..,_ tion for a stationary blind license, copy of which is attached 
to the complainant's ·Bill of Complaint marked Exhibit IV, 
he being t~t_person tQ _present ~Ln.!_~elf to s~id_ Qlerk on 
saidaayto mak~-- application _.f.or such Jfoense, _and_ license 
no. m;-wliich was issued to him as above mentioned, being 
the lowest serial num_ber. which. the Clerk could issue, he hav-
--jug o-een fur!li_shed_by the Commission ciFGame and 
page 39 ~ Inland 'Fisheries with blank license forms sedally 
/_ 
. numoered'-from .. J] _.t<l-'Z5-an.d from 775 to 792. 
For the season 1951-52 he held a statiouary blincrlicenseJof 
~.he same blind. At the time the Clerk issued to this defend-
ant license no. ~6, he. also issued to him the accompanying 
license plate which this defendant on that same day attached 
to his blind, as above mentio:p._ed. \ 
1(-- (c) License no.16 issued to\.Ray T. Averyl is the only license 
applied for or issued to Ray T. Avery for tl1e season 1952-53. 
(d) The defendant, !John W. Avery;Jhas applied for no 
lirense for blinds in the public waters for the season 1952-53, 
but has secured two shore blind licenses, one on Morris Creek 
-and one on Tomy Hunt Creek, a copy of the application for 
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said license being attached hereto marked Exhibit C with 
Answer and Cross-Bill. 
(e) The defeudant,LE. Floyd Yate) has applied for no liD 
cense for bfo1ds in the public waters for the season.1952-53 
but has secured one shore blind license, said blind being lo-
catecl on the James River, a copy of the application for said 
license being aftachetl hereto marked Exhibit D with Answ~r. 
and Cross-Bill. 
(f) Notwithstanding that these defendants, in their attempt. 
to abide by the spirit and letter of the conservatfon laws of 
this eo-mmofiWcfaI_tJiL]iave,_ior tli~mselves and their friends 
with whom they hunt,~ o_nly __ proc:i,u~d. th duck blind licen:;es 
mentioned ir1-tlfo~pi;~cecling_paragraphs the complainant oh 
the other harid - lias deliberately and n rar o e s.pjrit 
and letter oft e r_me aws o · ns ommonwealth, attemTited ,,-:--;~ 
to monollcfilze foL cornmercia!_l)nrposes a lar_ge partof.1lt_e ~"fr 1, 
n~vis·able and tidal waters of .the ChiclfaJi~m"T~.LJ~v~.! i!l i],e / 
v1cimty of the property ownecl oy Ea.if~ ~.9.@~,.J11~orp9r~fi c 
In tliis connection, this defenclant charges and alleges that 
the complainant is attempting to acquire for his own 1jersonal 
gain and profit exclusive rights to hunt over the 
page 40 ~ public waters in the extensive area mentioned to 
the exclusion of this defendant and other members 
of the public equally entitled to said privileges upon compli-
ance with- the law. 
01
/The complainant advertises, or has aa-lo&, 0 1· · , 
vertised, the sale ofshooting privileges from blinds erecte~ I · /JW~r 
by him in the public waters of the Chickahominy River and · / 
he has collected in years past, and intends this year to collect, 
large sums of money from members of the public for the privi-
lege of hunting· waterfowl in and over the public waters of 
the Chickahominy River). In acknowledgement of his inten-
tion to monopolize duckhunting in this area, the complainant, 
by letter to this defendant under date of October 11, 1951, 
stated in part as follo,vs: '' In passing I might say that I 
tried to so locate my blind sites so that the distances between 
them would not be as much as 1000 yards.'' Again, on Aug·ust 
8, 1952, the complainant wrote to this defendant stating in 
part as follows: "You will recall that I in no way interfered 
with the use of your blind, which due to my mistake you had 
legally licensed (for the year 1951-52) and this despite the 
fact that it materially interfered with my other blinds, botl1 
below and above your blind." (!n carrying out his avowe 
and acknowledged intention to monopolize the river. this year 
the complainant applied for ancl secured licenses for six~cn 
stationary blinds in the pub1icwa~:to:r-locahon_~~e-, 
quately descnbed, certified copies oi the applications for such .___ ___________________ _ 
I 
J' 
~ 
\j 
I 
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/iicenses being atta~l!~~ hereto marl~~(!)Tixh!b.its E, .F, G, H, .I, 
~' K, L, M, N, 0, P, Q, R;S";and T, respectively, with Answer 
and Cross-Bill, and in addition to those mentioned, the com-
plainant, for the aforesaid purpose, on August 30, · 1952, made 
application for a stationary blind to be erected on the shore 
at a location indefinitely and inadequately described as "on 
shore at or near up or down river from Goose Point'', copy 
~.~ of said application being attached hereto marked Exhibit U 
~ · with Answer and Cross-Bill, the sole purpose of securing 
said license being· to further his scheme for monopolizing the 
_ shooting of waterfowl in this vicinity. 
page 41 ~ Wherefore this defendant, Ray T. Avery, for the 
reasons set forth in the foregoing Joint and Sev-
eral Answer of the defendants and in this, this defendant's 
Cross-Bill, prays that the Court adjudge and declare that 
rlicense no. 16 was lawfully issued to him by the Clerk of Charles City County, that the blind to which the plate is at-
1 iached is his lawful blind, and that he and those whom he 
may i~vite to hunt with him may lawfully hunt from such 
blii1d during the hunting season 1952-53, and further that the 
Court by mandatory injunction require the complainant to 
c:ease using and to destroy any blinds erected by him in the 
public waters or on shore within a distance of five hundred 
vards from said blind licensed under this defendant's license 
iio. 16 and all other blinds illegally licensed by the complairi-
unt, and this defendant further rays that a jury ma be im-
panelled to as ess 1s efendant by 
reason of the insti 1is de-
fendant's hun 1.g. __ pJ.:.wileges-1m·d-erlice-llSt}-no.-l6 during the 
pcndency of the temporary injunction order of November 13, 
-~· ,_.;- -- . 
* • • 
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NOTICE OF MOTION TO DISSOLVE AN INJUNCTION. 
To C. "\V. Beale: 
The complainant in the above-entitled cause will please take 
notice that on Tuesda ecember 3, 1952, at 2 :30 o'clock, p. 
m., of that day before Oliver A. Pollard Judge Designate of 
the Circuit Court of 1ty County, a his 
'1 ( . ' .' '· v<. ·, .. 
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office in the City of Petersburg, Virginia, the defendants, Ray 
T. Avery, Jo~n ,v. Avery and E. Floyd Yates, will move the 
said Judge to dissolve. the injunction heretofore granted in 
this cause against said defendants, and that said motion will 
be based on the grounds set forth in the Joint and Several 
Answer of Ray T. Avery, John vV. Avery and E. Floyd Yates 
and Cross-Bill of Ray T. Avery filed in this cause. 
* * 
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Filed in the Clerk's Office the 13 day of Dec., 1952. _ .J 
Teste: 
J. H. BINNS, Clerk. 
DEMURRER. 
The plaintiff demurs to the cross-bill of the defendant, Ray] 
T. Avery, and says that same is not sufficient in law, and as 
~rounds of said demurrer assig11s the following : · 
1. It is alleged in the cross-bill of Ray T. Avery that he 
secured a stationary blind license for a blind in the public 
waters of Chickahominy River, said license being No. 16, and 
attached the same to his blind, as to which the Court has en-
joined his use. 
Having been enjoined from using this blind, the said Ray 
T. Avery now is seeking by his cross-bill to enjoin the plain-
tiff from the use of his blinds. Thtus, the defendant A very is 
now seeking a lcounter-injunctiou) which, if granted, would 
nullify the inju11Ction already granted to the plaintiff and 
against the defendant A very, which the Court has refused to 
dissolve. 
2. The cross-bill of the defendant .A very does not allege 
any special private or personal right on the part of Avery or 
any other defendant distinct from the rights of the public; 
and on the other hand, on pages 7 and 8 of the cross-bill, al-
leges '' that the complainant is attempting to acquire for his 
own personal gain and profit exclusive rights to hunt over 
the public waters in the extensive area mentioned to the ex-
clusion of this defendant (Avery) and other members of the 
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public equally e~!!~led to said privileges up_ on co_ mpliance 
with the law.'' \JY__herefore, not having_ any special right 
which is not possessed by the generaJ. public, he may not seek 
a1f 111Junctfo1i asp1_-ayed for in l1is· ctoss-=bill:-
page 68 ~ 3. ~ecause the slatutory provisi01ralleged does 
li . not preclude the ownership of more than two blinds y the plaintiff, who, as the permittee of Eag·le Lodge, Incor-orated, the riparian owner, is entitled to the entire riparian unting rights of Eagle Lodge, Incorporated. 
4. Because the . injunction prays the Court to declare as 
lawful the blind license under License No. 16 when the Court 
has already enjoined the use of said blind under said license 
and has overruled the motion of the defendant to dissolve 
said injunction. 
Wherefore, the plaintiff says that the cross-bill should be 
dismissed. 
• 
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Filed in the Clerk'~ Office tbe 13 day of Dec.~ 1952. 
Teste: 
J. H. BINNS, Clerk. 
THE ANS,VER OF C. W. BEALE TO THE CROSS-BILL 
OF RAY T. AVERY. 
This respondent, saving unto himself all just exceptions, 
answers and says : 
1. That he denies the allegations in the cross-bill of the 
defendant and calls for strict proof thereof. 
2. That he is not advised of the truth or falsity of the 
Htatements in Paragraph (a) of the cross-bill, but asserts .tbat 
the alleged ownership of lands in Charles City County by t.lHi 
defendants has no bearing whatsoever on the rights of the 
parties in interest. 
3. In Paragraph (b) the defendant alleges that he pur-
chased the license for blind 16 in question; and even so such 
licen~e was so purchased, it did not give the said Avery any 
priority rights over this respondent, but on the other hand, 
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by statute the respondent, who had obtained his licenses for 
two blinds on that date as the permittee of the owner of the 
riparian rights, was possessed of a priority by law. · _ 
That likewise the allegations ~s to License No. 16 in Para-
graph ( e) di<l. not give to the said .A yery any priority or rights 
superior to the rights of this respondent. 
4. That your respondent is i10t informed of the matters 
in Paragraph (d) and Paragraph (e), but asserts that any 
licenses applied for as shore blinds by .any of the defendants . 
have no bearing whatsoever on any matter in issue here. _j 
5. That the respondent denies specifically the allegations in 
Paragraph (f) and the inferences attempted to be drawn 
therefrom and says that the defendant Avery has no rights or 
any personal privileges in regard to the matters 01· 
page 70 ~ things about which he claims that are not pos-
sessed by the general public. It 
6. Further answering, this respondent says that as the pe~ 
mittee of the Eagle Lodge, Incorporated) the owner of the 
riparian rights on Cary's Flats, he is possessed of the en-
tire hunting, trapping and fishing privileges of the Eagle 
Lodge, Incorporated, and as such, is in effect and in fact the 
owner of such riparian rights and privileges so far as hunt-
ing, fishing and trapping is concerned. 
\\Therefore, this respondent- says that the defendant Avery 
is not .entitled to -either seek or to have the relief prayed for 
in his cross-bill. 
And now having fully answ.e1'.ed, he prays to be hence dis-
missed with his costs in this behalf expended. 
* * * 
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• 
ORDER. 
This day came the def endauts .and movecl the Court to dis-
sol v:e the injunction heretofore gr.anted in this cause on the 
13th day of Nov.ember, 1952. 
"\Vhereupon, the Court, ha,ving heard the .evidence presented 
and the argumc;nt :of ~ounsel, doth o;verrule the motion of the 
defendants to .dissolve said injunction,\b1!L_dotb modify same 
so GLS to delete :therefrom the folloi\ving w:OWs ,on page one 
of the inj:unctionclecree--:-'-'-and~ they-he, and they are hereby, 
likewise enjoined -and restrained from erecting or using any 
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blind or boat within less than 500 yards from any blind duly 
licens~d and erected during 1952 by or on behalf of C. W. 
Beale, Permittee of Eagle Lodge, Incorporated, for shooting 
waterfowl or from such use as is designed or intended to in-
terfere with or affect the shooting of waterfowl from the said 
blinds of your complainant;'' and said injunction, as modified 
l1erein, shall he and remain in full force and effect in accord-
ance with the terms thereof. 
To which action of the court in overruling the motion to 
dissolve the injunction the defendants by counsel object and 
except. 
Entered this 3rd day of December, 1952. 
·oLIVER A. POLLARD, Judge . 
• • 
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Enter this. 12/15/52. 
OLIVER A. POLLARD. 
ORDER. 
This day again came the parties, all by Counsel, and the 
cause coming on to be heard upon the Complainant's demurrer 
to the Cross-bill of Ray T. A.very the Court doth sustain the 
same, and the said Cross-bill is ordered dismissed. There-
upon this day being fixed for the disposition of the cause on 
its merits, the cause came on to be heard ore tenus and none 
of the parties offering any further evidence and the def end-
ants being willing to stipulate that the evidence heard upon -
the motion to dissolve the injunction awarded the Complain-
·ant, together with the affidavits fil~d with the Bill of Com-
plaint, shall constitute the evidence on the merits, the Court 
. being of the opinion that the evidence already heard on the 
motion to dissolve and said affidavits are adequate for it to 
render a decision adjudicating the principles of the cause, 
it is ORDERED that the injunction herein entered on Novem-
her 13, 1952, as modified by the order of December 3, 1952, 
be and the same is extended so as to be poreptual for the hunt-
ing season 1952-53, and the defendant, R~y T. Avery is or-
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-dered to remove within five days from this date the blind 
having license No. 16, but the defendants indicating their 
intention to seek an appeal to the Supreme Court of Appeals 
of Virginia, it is ordered that that part of this order whfoh 
requires the removal of said blind be and the same is sus-
pended, without bond, for t:µe period allowed by law for ap-
peal or until the said Court shall act on said petition for ap-
peal, to which action of the Cotirt the defendants excepted. 
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Filed in the Clerk's Office the 31 day of Dec., 1952. 
Teste: 
J. H. BINNS, Clerk .. 
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
The defendants, Ray T. Avery, John W. Avery and E. 
Floyd Yates, hereby give notice of their intention to petition 
the Supreme Court of Appeals of Virginia for an appeal from 
the Decree of the Circuit Court of Charles City County in the 
above-styled cause entered on the 15th day of December, 
1952,Lrefusing to dissolve the injunction theretofore awarded 
the complainant and sustaining the complainant's demurrer 
to the defendants' Cross-Bill, whereby upon adequate evi-
dence the said Court adjudicated the principles of the cause. 
In connection with said appeal the defendants now make the 
following assignments of error: 
(1) Title 29, Chapter 5, Article 3, Code of Virginia, 1950, 
confers no rights of priority for the licensing of stationary 
blinds in public waters, incorrectly assuming the constitution-
ality of such statutes, except, as mentioned in Code Section 
29-85, in front of the shore line of such riparian owners; 
whereas the blinds licensed by the complainant at locations 
within five hundred yards of the blind of the defendant, Ray 
T. Avery, bearing license no. 16, are not in front of the sho1'e 
line but well off the shore line in the public waters. 
(2) Incorrectly assuming the constitutionality of Title 29, 
Chapter 5, Article 3, the complainant, not being himself a ri-
parian owner under Code Section 29-82, could not legally li-
cense more than two stake or brush -blinds or other stationary 
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blinds in the public waters in any one season; 
page 74 ~ whereas the complainant in this case as permittee 
attempted to license a total of sixteen stationa1·y 
blinds in the public waters. 
(3) If Title 29, Chapter 5, Article 3, of the Code of Virginia, 
1950, be properly interpreted as conferring upon the com-
plainant under the circumstances of this case any rights 
superior to the rights of the defendant, Hay T. Avery, under 
license no. 16, then such statutes are void in the particulars 
mentioned under the Constitution of Virginia and the Consti-
tution of the United States, more particularly Article 1 of 
the Fourteenth .Amendment to the Constitution of the United 
States, and Sections 1, 3, 4, 11 and 63, Paragraph 18, of the 
Constitution of Virginia, particularly as made statutory by 
Section 62-1, Code of Virginia, 1950. 
( 4) Title 29, Chapter 5, Article 3, Code of Virginia, 1950, in-
~mfar as it might be interpreted to confer rights of priority 
npon the complainant in this case, the provisions thereof be-
ing so vagiie, eoutradictory and unworkable, is void. 
It is certified that a copy of this Notice of Appeal and As-
signments of Error was mailed to George E. Haw, Esq., coun-
sel of record for the plaintiff, at his office in the Travelers 
Building, Richmond, Virginia, this 30th day of December, 
1952. 
* 
page 3 ~ - The Court: All right, gentlemen. I have issued 
a temporary injunction based on the sworn bill. If 
I understand the position at the moment, this is a motion to 
dissolve the injunction, is that correcU 
J\lr. 'l-Ia-w: Tliat is what I understand, sir. 
The Court: And you are filiiig, Mr. Simpkins, a Cross Bm 
und an AnswerY 
Mr. Simpkins, Yes. 
The Court : Are you ready to proceed Y I notice in your 
Cross Bill that you have denied several things. I did not read 
it in its entirety, but I notice in the Cross Bill one thing you 
have denied is that Mr. Beale had a permit from this corpora-
tion-
l\fr. Simpkins: Yes, sir. I would like to call Mr. Beale at 
thi~ time as an adverse. witness. 
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a witness called as above indicated, first being duly 
sworn, testified as follows : 
. DIRECT EXAMINATION. 
By Mr. Simpkins: 
Q. Please state your name, sir? 
A. Cyrus W. Beale. 
Q. And you are also known as C. W. Beale in these proce,~d-
ings, I believe t 
A. C. ·w. Beale in these proceedings, that is correct. 
Q. You are a resident of Charles City County, Virginia t 
A. lam. 
Q. Wl10 is the owner of the property along the shore in 
front of Carys Flats, is it Eagle Lodge, Incorporated Y 
{
A. Legal title is in the name of Eagle Lodge, Incorporated. 
Q. ·who are the stockholders in Eagle Lodge, Incorporated Y 
A. Iam. 
Q. Are you the only stockholder? 
A. I am the only one of record. I consider my wife and 
daughter have. an interest in the stock. 
· f Q. But of record you own all the stock! 
page 5 ~ LA. Yes, sir. 
Q. How much of the property known as Eagle ..-
Lodge borders the Chickahominy River, for what distance, ( ·· 
and frontage? 
-i--~ A. I have never me3;sured it, but I would say approximately 
"\" m the way the shore hne meanders around two and a half or 
three miles. 
Q. And that is shown in your markings on Exhibit I filed 
with your Bill, which is the hydrographic chart? 
A. That was intended to be shown. 
Q. That is intended to be accurately shown there¥ 
A. Approximately. 
Q. And the chart also intends to show, or does show, the 
situation as to shore line and the water1 the depth and so 
forth f 
A. That is what the Government issued. 
Q. That is what the Government issued the chart for? 
A. That is what I understood. · 
Q. And you filed it as part of your Bill? 
A. That is right. 
Q. I understand that you obtained on July l personallv a 
li~e!!~~3or_ a duck blind, an~ this was done at. __ Qharl~s City 
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Courthouse, and that the license or the tag that went with the 
license is numbered 18? 
A. That is correct. 
Q. It is true, is it not, Mr. Beale, that on that 
page 6 ~ same day R. T. A very also known as ~ay T. Avery 
had obtained a license for a duck blind numbered 
16 and that that had been obtained prior to the time you ob-
tained yours? 
A. I understood that was a fact. 
Q. And y~m alleged that and swore to it, did you not? 
A. I suppose I did. That is what I understood. 
Q. Is it not true, also, Mr. Beale, that R. T. Avery or Ray 
T. Avery bad had for the season 1951-52 a license for the same 
blind on which license No. 16 was issued for 1952-53? 
A. The license for l952 and 1953 was not issued for any 
particular blind. It was issued according· to the application 
for a blind site opposite the black buoy in Carys Flats. That 
could have meant anywhere-
Mr. Simpkins: I object to the witness arguing the case. 
I would like to examine the witness and let eounsel do the 
arg·uing at the proper time. 
The Court : Answer the question. 
A. I have answered it. 
Q. But Mr. A very had a blind license and occupied and shot 
from this blind in 1952-51, the same blind to which he attached 
tag No. 16 on July 1, 1952 Y 
A. I understood he had it. I never saw l\fr. A very in the 
blind, and if I recall correctly I don't believe I have ever seen 
his ta~· No. 16 on any particular blind, but I under-
page 7 ~ stood that was a fact. 
Q. You had correspondence with Mr. Avery in 
which you took the position that he could not relicense that 
same blind, didn't you? 
A. That is true. 
Q. Then you don't doubt the fact that he had a license for 
that blind? 
A. No, I don't doubt that he put his license tag on that. 
Q. Same blind l 
A. Particular blind. Don't doubt he shot from it the year 
before. 
Q. I understood that on July 1, 1952, after you received the 
license from the Clerk which was subsequent to the license 
R. T. and J. W. Avery and E. F. Yates v. C. W. Beale. 25 
C. W. Beale. 
issued to Mr. Avery on the same day that you went into the 
river to place your tag on a stake at the location which you 
interpreted your application to call for? 
. A. That is correct. 
Q. And at that time you found that license tag· No. 16 issued 
that same day had already been attached to the blind which 
had been, as you understood, occupied by Mr. Avery the previ-
ous year? . 
A. That is correct. I think it is in the Bill .. 
Q. And that is your blind No. 18, license No. 18: which is 
located approxinrntely 30 yards or as alleged in 
page 8 ~ your Bill 31 yards 01ie foot from blind licensed un-
der License No. l 6 f 
A. That is correct. But I dicln 't measure it myself. I took 
those measurements from the Game Warclen. - . 
Q. But the blind ref erred to as being 31 yards Lfoot from 
No. 16 is No. 18, and is your blind 1 
A. Yes. M1r license number is 18. I understood :M:r. 
Avery's license was 16, and this distance between those blinds 
I understood from tl1e Game Warden who measured them at 
the instance and suggestion of the law enforcement officer of 
the Game Commission told me it was 31 yards and one foot. 
I took that as being correct. 
Q. How many other licenses did you apply for on July 1, 
1952., for shore blinds or blinds in the public waters-
Mr. Haw: I object to any question of how many blinds or 
licenses he applied for, Your Honor, because the only ques-, 
tion here is whether or not this particular blind of Mr. Avery's 
has been put there under the prior right that Mr. Beale had 
for a blind at that location. 
The Court: As I unde;rstancl it the only question in so far 
as this injunction proceeding is · concerned is which of these 
gentlemen is entitled to that location for a blind. 
Mr. Haw: That is correct. 
page 9 ~ The Court: W'nether Mr. Avery is entitled to J 
it by reason of the fact he had prior possession, get-
ting this tag prior to Mr. Beale, or whether Mr~ Beale had .· 
priority as permittee of this corporation. 
Mr. Simpkins: That is partly true, if Your Honor please, 
but not wholly so. It may be that we will come to that later, 
and it might not properly come on this motion, but I thought 
it would save some time a ()'et all the evidence that we coul.d 
in today in to the record. We aJ:J:l.-ta.ki0Jte::..-t:1:t:e-1omrrtI:on;-&Iru:l~~ 
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other things, that as permittee if he was ermittee., he only 
had a rig·ht to two fj 111 , an t 1erefore we wan o evelop 
h~many blinds_he~tained licep_~_~.§ for_~t that time and at 
other times and where be placed them. 
We have asked in the cross bill an injunction be issued 
ag·ainst all of his blinds that may have been illegally obtained. 
l\fr. Haw: As far as that is concerned, Your Honor, that 
is a a matter that if tl1ere is any virtue in their position, which 
I say there is not, there is no such provision of law as he is 
referring to so far as a pN·mittee or a ]icensee is concerned. 
In other words, there is no law that says the 
page 10} landowner, permittee or licensee can't have but two 
[ 
blinds. 
The Court: There is no limit as to the number of blinds 
so. far as tli.ey being in front of his property, is that the con-
tention? . · 
Jvfr~~w: That is correct, .even if the law in any wise af-
f ect~_.itjt wouldn't be of any moment or any interest to the 
Court :here., because the sole question is, as the Court stated, 
whether this blind is located where it should not be in con-
formity with the complainant's priority rights. · 
The Court:. But is that so, Mr. Hawf If he is limited to 
two blinds and had already picked. his location for two blinds 
at the time he put this one ±here, if be was limited to two he 
wouldn't have a right to the priority on the third one, if that 
be the situation Mr. Simpkins is right as to the limitation. 
Mr. Haw: Not necessarily, because after all the question 
of number of blinds that he had the rig·ht to put out is not a 
· question between Mr. Simpkins' clients and l\fr. Beale. But 
it is a question between Mr. Beale and the State to say whether 
or not 4e has exceeded his right. 
But when it comes dow:Q to a question of his 
page 11 ~ priority rights, then it is a question between Mr. 
Beale .and this other party. 
In other words, if he has violated the law there is a method 
provided for taking· care of it, but Mr. Avery has no pr.0perty 
rights which he can come into Court and attempt to enforce 
in that regard. He is not ·a landowner, not a riparian owner, 
Rnd has no property rights to safeguard. 
Mr. Simpkins: If Your Honor please., if you would let me 
say this I think it will become apparent why we think the ques-
tion is proper: The procedure obtaining- about these applica-
tions is you :file an application with the Clerk, and we have 
certified copies of all the applications attached to .our Cross 
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Bill which Mr. Beale filed showing the day upon which he filed 
them. Mr. Beale has certain applications in his Bill., or certi-
fied copies thereof. A license is issued with a number on it, 
and there are photostatic copies of Mr. Beale's license No. 18 
and Mr. Avery's No. 16 in the Cross Bill. 
There is no way from the Court records to tell which num-
ber was issued pursuant to which application, and if Mr. Beale 
located a blind somewhere other than where his ap-
page 12 }- plication applied for it stated that is another rea-
son for it being an illegal blind, and there is law 
to that effect. 
The only way we say that the Court can decide this thing 
is to find out when Mr. Beale secured his applications, and 
what t11e application showed, and what numbers were put on 
what blinds in reg·ard to what applications, if that is not too 
involved. 
And as I said we are fighting over this one blind of Mr. 
Avery's, but we are also here to try to prevent Mr. Beale from 
monopolizing two miles of river front, which we have alleged 
in our Cross Bill, and as I said before that may not be too 
pertinent on the motion to dissolve the injunction, but it cer-
tainly enables the Court to understand it a lot better and we 
think it is pertinent on the injunction. ·· 
The law does state, and it is so stat~d in Code Section 29-82, 
which you have before you, that: "No club or individual who 
does not own riparian rights shall be permitted to. license 
more than two brush or stake blinds, or other stationary 
blinds in the public waters in any one season. Stationary 
blinds slmll be erected not later than November 1st of each 
year." The corporation owns them, and he says he is the 
permittee. 
page 13 } And when it gets down to giving permits to put 
blinds down it does say permittee, but it also says 
in effect that the permittee or would be permittee can't have 
but two blinds. 
The Court: Let me see that section. What kind of a blind 
is this? -
Mr. Simpkins: A brush blind, as I understand it. I think 
we allege it is a brush blind, and they do, too. The two classi-
fications though running through the Code, if Your Honoe 
please, are· stationary shore ·blinds and stationary brush or 
stake blinds in public waters. 
We have a rig;ht to show how many shore blinds Mr. Beale 
had ancl how many blinds he had in public waters, and we have 
--
~ + ', 
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alleged in our Cross Bill that fact and attached certified 
copies of the applications to the Cross Bill~ and we certainly 
can prove it. 
Mr. Haw: In order to sl10rten this matter, which seems to 
be going into some argument at length, I think probably this 
will simplify the facts as to the question of what could be 
hea rel here today. · 
Even if there were any virtue in the position they take, 
· which t]1ev can take un later on under this Cross 
page 14 ~ Bill if they are entitlecl to do so, that is that Mr . 
. · ~Beale obtained two licenses for blinds on that par-
ticular date. 
By Mr. Haw: 
·Q. Is that correct, Mr. Beale? 
A. That is correct. 
Mr. Haw: And that one of those blinds was No. 18. An-
other one was No. 17. 
So certainly there could be no. contention on their part that 
he had obtained any licenses of any other blinds on that date 
which deprived him of the rig·ht to claim licenses for two 
blinds. 
If that is a fact then I would like to-
Mr. Simpkins: You are in error. He didn't obtain 17. 
l\fr. Beale obtained 18, according to our investigation, and 
he only got two that day, that is a fact, but that is what I 
asked him and that is why the objection came in, he wouldn't 
answer the question. 
Mr. Haw: Got two that day. 
The Court: ·what numbers did he get that dayi 
Mr. Simpkins: Our investigation reveals he got 17 and 18. 
Yes, you are correct., 17 and 18. 
Mr. Haw: 17 and 18. 18 was one of them. 
The Court: This controversy is over 18 and 16? 
page 15 ~ Mr. Simpkins: Yes. 
The Court: And as I understand it 16 was 
gotten by Mr. AveryY 
Mr. Simpkins: That is correct. 
The Court: Are you contending that prior to that elate if 
he had g·otten some other permits down there that be could 
not leg·ally have gotten these two? 
Mr. Simpkins: If be liad 9-·otten any prior to tI1at, I was 
contending· that. Mr. Haw may be rig·ht about asking about 
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the others at this particular point on this particular injunc-
tion, or motion, but we don't concede we can't show that be-
cause one of our arguments, if Your Honor please, is that the 
applications that Mr. Beale put in for his blinds are so indefi-
nite, even as to No. 17 and No. 18, that they don't properly 
locate t1rn hljnd. And I asked him al5'oilf" what other one he 
g·ot that day, and we have got the applications here and we 
can't tell one from another. I had assumed that we should 
get this information into the record so that the Court would 
have the facts. 
Mr. Haw: We are perfectly willing· to g·o ahead with the 
two that he got that day. There is no question about that. 
He got two that day. That complies with the law, 
page 16 ~ according- to your contention. 
Mr. Simpkins: You ~re not concerned about any 
of the others he got later on· as involved in this particular 
point? .. 
Mr. Haw: It couldn't have any bearing. on this point be-
cause the whole fight is whether or not we had a right to 
license the blind at that particular place· on t~at particular 
day. You say he only had a right to get two blinds. He only 
got two that day. Therefore that answers your question. 
The Court: I think in so. far as this proceeding is con:-· 
cerned unless it can be shown that Mr. Beale had gotten more 
than two permits before he got this one, unless it is argueQ 
that having· secured more than two that he couldn't legally 
have gotten this one., then I don't think it is important. 
Mr. Simpkins: At this time? All right, sir. 
The Court: Are you prepared to show he secured more 
than two prior to July 1? If you argue that point I will admit 
the testimony in this proceeding, but not otherwise. 
By Mr. Simpkins: (Continued) 
Q. Mr. Beale, will you read the descriptions off of the two 
applications which you made on July H 
page 17 ~ A. You mean-
. Q. Description of the locations of the blinds off 
of one application on July 1. Don't know whether it is 17 or 
18. There doesn't seem to lJe any way to tell. 
A. Well, first, Mr. Simpkins, you don't apply for any num-
bered license. You make your application and the Clerk gives 
you a license. You don't know what the number will be be-
' fore he gives it to you. You don't know what number is {Qr 
either application. This application recites that on upper 
30 Supreme Court of .Appeals of Virginia 
C. W. Beale. 
part of Carys Flats down river from wharf at cabin and red 
buoy in river. 
Q. That was dated July 1. 
A. That is right. If you are familiar-
Q. Just read them, no,,,. I will come to that. That is one . 
.Another one you got on July 1, what is the location of thaU 
A. Lower part of Carys Flats approximately opposite buoy 
in river channel,· 500 yards more or less from Charles City 
side shore line. 
Q. So: now which one of · those, pursuant to which _ one of 
those twQ applications did you place a stake and attach blind 
licens~ number 18 to iU 
A.·. On this last one. 
Q. Last onet 
A. Yes. 
page 18 ~ Q. The one you read last¥ 
A. Yes. Placed it on the buoy in river channel 
500 yards more or less from ,Charles City side shore line. We 
had measured the distance from the shore line directly across 
from the buoy, and that was approximately 500 yards,, as the 
shore bent in it would be a short distance less, be less than 
500 yards. 
Q. But that is your application that you read pursuant to 
which you placed No. 181 
A. That is correct. I might say tlmt that application was 
made sufficiently broad, as you have brought out, following 
Mr. Avery's application in which he said he applied for one-
if you let me look I would like to read it to you. 
Q. I will ask you about that if you want to know later, but 
if you don't mind at this point-
:M:r. Haw: As long as he is answering let him finish the 
question. Will you read it so the Court will understand it. 
~· A. I will repeat. Charges in~efiniteness of location, is what 
\~nderstancl. 
l\fr. Haw: I think it would be well at this time to read that 
application. 
Mr. Simpkins : May I read it into the record? 
Q. Mr. Beale, the certified copy of the application also on 
July 1, 1952, of R. T. Avery, pursuant to which 
page 19 ~ license No. 16 was issued, shows the location as be-
ing· "Public waters opposite lower buoy in Carys 
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-Flats." Is that the correct reading from the application Y 
A. And would you also read from the application· the state-
ment of Mr. Avery as to who owned the riparian rights Y 
Q. The application doesn't have any such thing on it as to 
who owns the riparian rig·hts. _- · · 
Mr. Haw: Read the whole application. 
Mr. Young· : It is not checked. 
Mr. Simpkins : It is a check system. 
A. Mr. Avery said it was opposite-
Q. There is no such thing as that in the application. Wait 
a minute. It shows that it is opposite, it shows the owner's 
name and address C. W. Beale, Charles City, but you state 
you are not the o,vner Y · 
A. I stated I was. 
Q. Were you or not-
A. I told you what was the ownership. 
-
The Court: I think the pleadings show Mr. Beale does not 
actually own the real estate or frontag·e there on the water in 
which you are arg11ing about. The Bill states it is owned by 
a corporation. The corporation issued him a permit. Having 
the permit whether.you construe that as owning it 
page 20 ~ outright for the purpose of the permit I don't 
know. 1 
· A. The corporation granted to me the sole a. nd fun· rights 
~ hat they 11ad, that it had, to hunt and fish over the public 
· waters adjoining the property. · 
Q. Mr. Beale, both of the applicatione which you made on 
July 1 are applications as shown thereon,. are they not, for 
blinds in public waters t · 
A. They speak for themselves, and I consider them as such. 
Q. Yon consider it as public waters. You consider the 
blinds being blinds placed in public waters, do you Y 
A. According to the application it says public waters, 
doesn't it? 
· Q. Yes. · 
A. Out in the water and fronting the place. I mean the 
way the game commission and others undertook to designate 
that. As has been explained there are two types of licenses 
for a stationary shore blind and a stationary water blind, and 
I consider those waters public until the State gives you a 
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franchise or license, and after which time the public is re-
stricted in accordance with the laws as to the use of those 
waters. 
Mr. Simpkins: No other questions, now, if Your Honor 
please. 
pag~ 21 ~ 
The Court: All right, sir. Anything, Mr. Hawf 
Mr. Haw: I have no questions at this time. 
Witness stood aside. 
The Court: Any other witnesses, Mr. Simpkins Y 
Mr. Simpkins: I would like to ask Mr. Avery possibly one 
or two questions at this time. 
RAY T. AVERY, 
one of the def elidants, first being duly sworn, testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Simpkins:. 
Q. You are R. T. Avery, also known as Ray T. AveryY 
A. That is correct. 
Q. One of the defendants in this suit? 
A. That is correct. 
Q. On July l, 1952, did you apply for a stationary brush 
blind license in the public waters of the Chickahominy River, 
application being· made to the Clerk of Charles City County? 
A. I did. 
Q. Is the copy of the application which is at-
page 22 ~ tached to the Cross Bill as Exhibit No. A a portion 
of which was read by me just now a copy of the ap-
plication as you made it? 
A. Yes. 
Q. Was a tag issued to you and a license issued to you 
that day by the Clerk Y 
A. They were. 
Q. Is the license that was issued license No. 16, a photo-
static copy of which is attached to the Answer and Cross Bill? 
A. That is correct. 
· Q. Was it the first license issued that dayY 
A. Yes, sir. . 
Q. In Charles City County? 
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A. That is correct. . 
Q. Was it the. first license issued in Charles City County 
this year for duck blinds Y ., 
A. The first license issued this year in Charles City County. 
Q. 1Vhat tiine did you get to the Clerk's Office that _mo~·n~ 
~' can you tell us 7 · - · ·~ ·: - . · 
L___i.}:·· A few minutes after nine o'clock. · ---=- __ ._ 
:Q.· Was the Clerk there ·or was anybody there-that could 
issue a duck blind license Y · · · 
A. He was not there at that time, but came in a 
page 23 ~ very few minutes later. 
Q. Did you see Mr. Beale on that~occasion that 
morning at the Clerk's .Office Y · ,, · · 
A. No, si1·, I did not. - ·· · · - ~ ~--- ~ ·~ 
Q. He had uot arrived when you left there? . 
A. No, sir. · 
Q .. Did yoti attach or have attached that tag No. 16 issued 
pursuant to license No. 16 on that day to a -blind at the location 
that you described in the application? .. ·- · . · 
.!. Yes, s.ii;. I went directly there a:r;id went in person-.,v,Hh 
·Mr. Yates. We nailed it to the blind that mo1~ning ourselves. 
Q. The blind to which you nailed that tag: that morning, 
·had you licensed that blind for the previous season of ·19~1-
52? · . 
· A. Yes, sir. Licensed it and hunted at it 
Q. And constructed it or had it constructed? 
A. Had it constructed and we hunted out of it the season 
·1951-52. 
Q. When you licensed it in 1951-52 were any other blinds . 
of any kind or stakes with tags attached for blinds located 
within 500 yards of that blind during the season 1951-52 7 
A. No, sir. There was not a blind in any direction, and they 
are pretty much in every direction around there under 500 
yards. 
page 24 ~ Q. When you attached the tag on July 1, 1952, 
were there any other blinds or stakes with tags at-
tached for licenses within 500 yards of that blind on July 1, 
1952, when you attached your tag? 
A. No, sir, there was no blinds within 500 yards on July 
1, 1952. 
Q! Is your ·blind located, or blind license No. 16 located at 
the desoription set forth in your application? 
A. Yes, sir. As accurately as it can be given without going 
down and measuring it. 
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By the Court : 
Q. Mr. Avery, let me ask you a question, please sir. 
A. Yes, sir. 
Q. Is the blind there that Mr. Beale is contending for, is 
that located according to the description in his application? 
A. Whose application 1 
Q. Mr. Beale's. 
A. He has made application for a license and has gotten a 
license and blind within 31 yards of my blind. 
Q . .I~ his description in his application for that blinrl, is 
his ·cc;rrectly located in accordance with his description 1 
· · · · .. A. I think he says about the same thing. He 
page 25 ~ says off from this buoy. 
· Q. So both of them are located according to the 
description Y . 
A. Right together. 
Mr. Simpkins: That is all in the way of evidence at this 
time, if Your Honor please. 
The Court: All right, sir. 
Mr. Haw, do you intend to introduce any evidence before 
you argue the matter? 
Mr. Haw: I haven't thought that I would do so. They 
have denied ]\fr. Beale's rights there, and Mr. Beale has testi-
fied that he is the sole permittee of his corporation. If they 
want to go any further than that the evidence is l1ere. Mr. 
Beale is available. 
The Court : Then I believe you are through with this w·i t-
ness at this time. You may stand aside. 
Witness stood aside. 
The Court: I want to -excuse my Clerk and let him go back 
to the Clerk's Office unless you have other ,witnesses. You 
don't expect to have any other witnesses f 
page 26 ~ Mr. Young: No, sir . 
. Mr. Haw: No, sir. 
The Court: Then you are excused and may go back to your 
office (speaking to the Clerk). Thank you for coming up 
here. 
Mr. Haw: If there is any evidence as to his being a per-
mittee we will be glad to go further into that. You all are 
not denying it 7 
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· Tlie--Ucfun·:- -Then· you-are-excuseu aua-maygo·-01rortcryour 
office (speaking to the Clerk). Thank you for coming up. 
here. 
Mr. Haw : If there is any evidence as to his being a per-
mittee we will be glad to go further into that. You all are 
not denying it? · : 
Mr. Young: He said he was. We denied it and he said he 
was. 
Mr. Haw: You are not denying it any further. All right. 
The Court : He said that he was. Then in the absence oo,7~ 
evidence to the contrary he is, as far as I am conc~rned. ~ 
All right, gentlemen. Motion to dissolve is ~ade by ~ Mr:. 
Simpkins and Mr. Young. Do you want to argueJhe matter?· 
Mr. Young: If Your Honor please, on the pleadings. and 
the evidence which you have allowed to come in on . .this motion 
to dissolve, we have a case whei·e a man who was licensed, had 
a licensed duck blind in the previous season, a construct~9 
blind that he hunted out of last year, presents him-
page 27 } self to the Clerk's Office the first one on the 1st day 
of July of this year which is the day fixed by stat-
ute when the Clerk may start issu~ng duck blind licenses, he 
presents his application describing- . 
Note: At this point the matter is argued which is reportedg 
by the reporter but is not here incluaed in the tr script. It/ 
may be secured f the re orter u on re and during,, 
the discussion at followed the '\\-"ltness . Beale is· re-
called by Mr. Simpkins, as follows: ---
C. W. BEALE, 
being recalled to the witness stand by counsel for the defend-
ants, further testified as follows: 
DIRECT EXAMINATION. 
By Mr. Simpkins: 
Q. Mr. Beale, I hand you the original papers in the case, 
Cross Bill and Answer of the defendants is here a:nd ·there is 
attached an application, certified copy of an application for 
a shore stationary shore blind, the application elated 8-30-52, 
and ask you did you make such an application 7 · 
A. I did. 
page 2~ }- Q. The location shown in that is "on shore at or 
near up or down river from Goose Point''. 
A. That is correct. 
Q. You erected a shore blind at what time in pursuance to 
that application Y 
36 R11nT"AmA flmnt. of A nmmlt=; of Virrrinia 
0. W. Beale. 
A. 1 put a stalte up tnere, 1 aon't Know tne aate nut It was 
a good-very few days after getting the license~ Before Sep-
tember 10 when I believe you are required to do it. Blind was 
fixed up there before November 1st. 
Q. In between July 1 and August 30, or the time of that last 
application on August 30, you had applied for 14 other blind 
licenses ·in the public waters, ha"dn 't you 1 
A. I don't remember. 
Q. Can you tell from the papers Y 
A. I don't have to look at the papers. I can figure them up. 
But before figuring them up let me say over again, which you 
may not have heard when I testified before, that I owned the 
· comp let~_ riparian rights-
Mc Simpkins: I object to the witness repeating testimony. 
I asked the witness a very direct question and I warit him to 
answer it directly. 
The Court : Answei· the· question. 
A. I applied for-
Q. l show you the certified copies of the appli-
page 29 ~ cations. . 
. A. I still would have to look at them and see. 
The Court : Answer the question. 
Q. Count them from here on down and see if there are not 
14 there. 
A. I don't care about what is there (figuring). After July 
+ I applied for 8 blinds on the Chickahominy River, three on 
Morris Creek, and two on Queens Bay off the James River, 
and if I remember correctly you have included all those in 
this. · 
Q. How many do you say you applied for from July 1 to 
August 30 not including the stationary blind Y 
A. You mean not including the shore blind f 
Q. Yes. 
A. Eight on the Chickahominy River, three on Morris 
. Creek, two off the James River. 
Q. That is only 13, isn't iU 
A. 14 with the-
Q. I notice there is one here, the first one attached after 
,July 1 does not have a date. Did you file for more than two 
then on July 1 Y 
A. No. 
. Q. Will you read these applications, copies of which are at-
tached to the Bill, and tell me which one you didn't apply forY 
A. Let me see (looking at papers). 
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page 30 ~ Q. The ones that have your name signed .on them, 
A. I had a mistake there. I made a mistalrn. I applied for 
or copies, rather. J 
n .. ine on the Chickahominy, three on :Morris Creek, two on. + 
Queens Bay. . · 
Q. Then you applied for all 14, copies of which are be-
fore the Court? 
A. I say that I assume without going into all of them that 
I assume thev are correct if the Clerk certified them. I still 
couldn't aftei: I read them testify whether the Clerk had copied 
them correctly. · 
Q. You don't ha Ye any .. reason to believe lie. didn't copy 
them correctly f 
A. No. 
Q. l\Ir. Beale, those applications, particularly that shore 
blind, was obtained, and the blind established, in line with 
your statements to l\Ir. Avery in a letter dated October 11, 
1951, that you tried to locate your blind sites so that the dis-
tances between them would not be as much as a thousand 
yards, isn't that true? 
A. That is exactly true, and :rv[r. Avery ,vould have never 
~otten the license in 1951 had it not been for my misplace-
ment of a license. 
Q. And then it is your contention then and your purposel 
to prevent anyone else from using any of the waters of the 
Chickahominy R.iver for hunting and shooting mi-
page 31 ~ gratory birds and duckR unless they shoot from 
vour blinds¥ 
A. It is iiiy ownership of the riparian rights of that prop-
erty, and having those rights it was my intention to put blinds 
down there where my friends whom I could select could bunt 
duck and keep other· people off of it. 
Q. Aren't those friends pa,ving friends? 
A. They pay their proportionate part of the hunting, and 
they pay enough to cover the building of the blinds and other 
. matters down there. 
Q. As a matter of fact, you have advertised in the newspa-
per hunting privileges for sale in the public waters of the 
Cbickahominy, haven't you 1 
A. Not for several years I don't think. 
Q. But you have doiie so? 
A. I don't know as I have ever advertised the shooting in 
. the public waters, because I don't consider a water public 
after I obtain a license under the statute of Virginia Laws 
_ _,_______. 
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which gives me . those protections. The reason I get those 
licenses is because of the franchise that the State will give 
~·ou and the protection its Game Department will g·ive you so 
that the people hunting in those blinds can hunt without in-
terference from other people who want to get in there to hunt. 
Q. How many of the licenses of the 17 which you 
_.U1--- e 32 ~ obtained, on ho,v many of those sites did you ac-
- ~- 1 tually erect blinds 1 
. All but one. · 
Q. How many of them are used? 
A. All but the one-all the blinds are being used. (J. All the blinds are being used t 
A. Yes, sir·. 
Q. On .Carys Fla ts 'I 
A. Yes, sir. 
Q. Have you ever shot from that shore blind f 
A. ·which shore blind f 
Q. You don't have but one f 
A. I haven't shot from it. I haven't shot down there this 
vear . 
., Q. Has anybody shot from the shore blind·? 
A. I don't know. 
Q. Don't you know as a matter of fact, Mr. Beale, that the 
so-called shore blind is-
A. Thev have shot from that site ,Yhere that blind is in 
previous years, and if you want to get some testimony I have 
got it right here today. 
Q. You mean they have shot from that point when there 
was no blind there ·f 
A. There was a blind there. 
Q. In previous years? . 
page 33 ~ A. Yes, sir. Been some in some of the previous 
years, whether licensed or not I don't recall defi-
nitely. 
Q .. vVhy did you-
A. But they shot from the very place. 
Q. ·why did you put that application in'/ 
A. I don't know how much they shot, but they hunted from 
it. . 
Q. Why did you put in the application for the shore blind t 
Wasn't the purpose of the application for the shore blind 
being worded '' on shore at or near up or down river from 
Goose Point", wasn't the purpose of wording it that way so 
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that you could go there later after you got your tag and lo-
cate your blind anywhere on that side of the river near Goose 
Point which ·would be within 500 yards of A very 's blind li-
cense No. 16 f 
A. "\Vell, any point that I might have put that under that 
application would have been less than 500 yards of :Mr. 
A very 's blind. 
i Q. Didn't you say today-
A. Now the description on that is more definite on there ;: . .;r:· 
than the description on Mr. Avery's blind. 
Q. Don't argue the case. 
The Court: J nst answer Mr. Simpkins' questions, l\f r. 
Beale. 
A. I have answered it. 
page 34 ~ The Court: Answer the question and then yon 
are proceeding to argue the cnse. Just answer 
the questions, please sir. 
A. No, the purpose of it was to get at the place where the 
old blind used to be, and I didn't know exactly the point. 
Q. Then you coulcln 't describe the location of the blind that 
you proposed to place accmately, could you¥ 
A. No. Didn'tJH:QJ.)ose to do it. .. . . . -· 
--.cy:-'Tiicfi?t'you in applyhig'for the license pifrsuant to which 
tag No. 18 was issued say that you proposed to put that blind 
500 yards more or less from the Charles City side of the river? 
A. That is exactly right. 
Q. And isn't Avery's blind No. 16 as far off shore-or 
rather isn't it further off shore than vours? 
A. No. ~ 
Q. Are you sure? 
A. Further off shore? Yes, it is. No, it is further off from 
one point, hut nearer the other. It is much nearer. 
Q. Closer to the buoy, isn't it? 
A. It is mueh nearer the shore line near where the shore 
blind license than it is the shore directly across. 
Q. But you meant when you tried to get a license for the 
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same site substantially, and you say it was the 
page 35 ~ same site, that :Mr. Avery already had a blind, you 
described it as being 500 yards more or less off the 
shore of the river, didn't you! 
A. It is. 
Q. It is1 
A. It is off one shore, and less off the other, if you will lool\ 
at your map. 
Q. The river doesn't have but one shore down there, does 
it? You mean the shore curves f 
A.. It depends where you put it. 
Q. The shore curves? 
A. If you take a point and say opposite the buoy and yon 
direct your distance continued with the blind in line of the 
buoy to tpe shore it would be approximately 500 yards from 
that sho~·e. If you curve around this way (indicating with 
pencil) it will be according to Mr. Adams, the Game "r arden, 
432 yards. 
Q. Are all of your blinds useable, or ~re they put there to 
keep other people out, which 'f 
A. I have directed the people who attend to it for men to 
put them all in useable condition. I understand they are all 
in useable condition, but I have a report in the last few days 
saying that tliis last big high tide has clone a little damage to 
one that was erected this vear off Goose Point which is also 
less than 500 vards of his "blind. Q. That was licensed Aug·ust 30, too f 
page 36 ~ A. That is correct. 
Q. And that was put in within 500 yards of 
Avery's No. 16 blindf 
A. That is exactly right. It ,vas in the location where it 
used to be before, where a blind had preyiously been erected, 
but was not erected in 1952 because the license plate hnd been 
improperly placed below it. 
Q. That is blind under license No. 978 f 
A. Yes, sir, that is what is on there 110\v. 
Q. And that is also within 500 yards or less than 500 yards 
of your own blind No. 18 ·y 
A. Absolutely. A number of my blinds are less than 500 
yards of each other. 
Q. How much do you charge each year for shooting privi-
lcg.es in -your blind t 
~ ['A. I don't think the ,Judg·e will say that that is proper, or 
\ ~ of your business. . 
.. 
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The Court: I think it is up to your counsel, :Mr. Beale, to 
make any objection that he sees fit. 
Mr. Haw: I object to it. Don't think it is material. 
The Court: ·what is the purpose of it, Mr. Simpkins? 
M:r. Simpkins: The purpose of the question is to show that 
Mr. Beale has, and I seriously think it is pertinent 
page 37 ~ in considering the constitutionality of the statute, 
and that is why we are here today on this motion 
and we are uot going into the perpetual issuing of the injunc-
tion on the Cross Bill. 
The Court; In other words you want to show how statutes 
if valid could be abused f 
Mr. Simpkins: Yes, and to show how he .is abusing them. 
The Court; I see. Objection sustained. 
Mr. Simpkins; You sustain the objection to the question Y 
The C.ourt: Yes. You may take your exception and state 
vour reason. 
· Mr~ Simpkins: I note my exception. We object to the rul-
ing of the Court and except to the ruling of the Court thereon 
in sustaining tl1e objection for the reason that we think the 
evidence is pertinent to the question of the constitutionality 
of the statute to show that the statute allows a special priv;!j·-
lege to be given to a special individual or individuals who in 
turn are allowed to sell that privilege. _ 
The Court: All right, sir. 
Mr. Simpkins: That is assuming the construe-
page 38 ~ tion of the statute be as they contend. If it be as 
we contend the constitutional question does not 
arise. 
The Court: I understand. 
examination of Mr. Beale. 
Mr. Simpkins: That is all. 
You may now continue your 
CROSS EXAMINATION. 
Bv !fr. Haw: 
"Q. Mr. Beale, I would like to ask you a question. How far 
is this stationary blind on the shore from the blind that Avery 
has licensed ? 
A. I have been told by thP. Game Warden-
M:r. Simpkins: Objection. 
The Court : Objection sustained. 
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Q. Mr. Adams is here and I will have him tell us unless you 
want to know. 
A. I was in the presence of Mr. Orange when it was meas-
ured, but we did not get the accurate measurement. It was 
according to our measurement something less than 450 yar<ls. 
!Ir. Adams can testify to that more accurate measurement. 
Q. The measurement you and l\Ir. Orange made was some-
thing under 4501 
A. Yes. 
page 39 r Mr. Simpkins: To aid you we will agree it is 
less than 500. 
The Court: "\Vhat measurement are you speaking of now f 
Are you speaking of the shore line to the blind 01 
Mr. Haw: Measurement from Mr. Avery's blind to the 
i;hore blind No. 32. It is admitted Mr. Adams will testify 
and he is here to testify that it was 432 yards f 
\'. Mr. Simpkins: I don't admit that, but I will say less than 
-r\.EOO. 
)fr. Haw: Suppose I put Mr. Adams on. 
·witness stood aside. 
B. L. ADAMS, 
a witness introduced in behalf of the plaintiff, first being duly 
sworn, testified as f olows : 
DIRECT EXAMINATION. 
By Mr. Haw: 
Q. Mr. Adams, what arc your initials l 
A. B. L. Adams. 
page 40 r Q. What is your official position in Charles City 
County? 
A. State Game "\Varden, Commission of Game and Inland 
Pisheries. 
Q. Did you at the request of :Mr. Beale take a measurement 
between the blind No. 16 licensed by Mr. Avery and the shore 
blind No. 32 which ·was licensed by Mr. Beale? 
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.A. No, not from the request of Mr. Avery. Request of ihe 
Commission of Game and Inland Fisheries. 9 
Q. You mean you were directed to do it by the Departmen 
of Game and Inland Fisheries 1 
A. Yes, sir. 
Q. Who was the gentleman that directed you to do it? 
.A. Mr. vVebb Midyette. 
Q. What is his position? 
.A. Chief Law Enforcement. 
Q. He directed you to make the measurement 7 
A. Yes, sir. 
Q. How far did you find it from Mr. Avery's blind to the 
shore blind No. 32 7 
A. Approximately 432 feet, that is more or less. The only 
thing I had to measure it with was I took a tape and measured 
100 yards at the time, and out there with a motor you wouldn't 
get it right down to the foot. I would say it was approxi-
mately that. 
page 41 ~ Q. There is no question it is less than 500 yards? 
A. Yes, sir. 
Q. You mean 432 feet or yards? 
A. Yards. 
Q. 432 yards? 
A. Yes, sir. 
\ The Court: ·what was his answer to your question about 
\ there was no question it was less than 500 yards Y 
,____ Mr. Haw: Less than 500 yards. 
A. It is less than 500 yards. 
Q. Did you make any measurement between Mr. Avery'R 
blond No. 16 and :Mr. Beale's blind No. 18? 
A. I did. 
Q. ·what is the distance there? 
A. That was 32 yards and one foot, more or less. That was 
pretty accurate, because I put the tape on it. 
CROSS EXAMINATION. 
By :Mr. Simpkins: 
Q. Mr. Adams, did you make an)1 measurement between 
No. 16 of Mr. Avery and No. 978 of Mr. Beale's? 
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A. No. 
Q. Did you make any measurement between No. 16 and 
the shore opposite in line with the buoy? 
page 42 ~ A. I did not, only two measurements I measured 
which was from 18 to 32 and from 18 to 16. 
·witness stood aside. 
Mr. Haw:- May it please Your Honor, insofar as the Game 
Law is concerned I think you probably can read it better 
than I can recite it to you, because my eyesight is very poor. 
But Section-
Note: At this point Mr. Haw argues the matter to the 
Court, and reply is made by Mr. Young, and discussion of 
counsel with the Court, the Court stating that an Order conld 
-be prepared carrying out the Court's views, which vie,vs are 
set forth in the Order filed herein. To said action of the Court 
as set out in the Order exception was noted by counsel for tl1e 
defendants. 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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